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EDITORIAL NOTES. 





THREE JupDGEs of the Supreme Court sat in Newark one day last © 
month to hear an argument in a certain case. They chose Newark 
for the convenience of counsel and of the judges themselves. 
Would it not be well if they would consult this convenience fre- 
quently and sit in Newark and Camden from time to time, instead 
of all sitting always in Trenton ? 

The court is divided into three branches, and one at least at 
each term might sit for a few days in Newark or Camden to 
hear motions and short arguments from counsel in that part of 
the state. The business would easily adapt itself to this arrange- 
ment, and much time and expense would be saved which are now 
in many cases a serious hindrance to justice. The court ought to be 
so constituted that all preliminary and interlocutory matters could 
be disposed of speedily and without much trouble or expense. As 
it is now we often see three judges and two counsel solemnly trav- 
eling down from Jersey City and Newark to Trenton for the hear- 
ing of a motion or the argument of a case which, of course, could 
just as well be argued at home if the sessions of the court were so 
arranged as to allow it. The sessions of the Court of Chancery at 
Camden and Newark and Jersey City have been of very great 
benefit to the Bar, and have greatly facilitated and, indeed, have 
increased the business of the court. 

If the Supreme Court judges would fix certain times when two 
or three of them would sit in Newark or Jersey City and Camden 
they would find the Bar would be quick to take advantage of the 
convenience it would afford. 





THERE is a curious mistake in the Constitution of the United 


States as printed with the Revision of tlie statutes of New Jersey. 
1 
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. 
The fifteenth amendment relates as everybody knows to the right 
of citizens of the United States to vote, but the New Jersey edition 


of it in the Revision makes this declaration of rights much broader. : 


It says the rights of citizens of the United States shall not be de- 
nied or abridged by the United States or by any state on account 
of race, color or previous condition of servitude. What right is 
not to be denied is not specified. It may have been upon a reading 
of the article, as printed in the revision, that the Legislature passed 
an act in 1884 forbidding trustees of public cemeteries from deny- 
ing to colored people the right of burial. 





A QUESTION in the law of emblements arose in Bradley v. Bailey, 
15 Atl. Rep. 746 (Conn.) It was insisted that the lessee of the life 
tenant of a farm knew that his lessor was dying when he sowed 
his crop, and that he sowed it hurriedly, only harrowing the 
ground and scattering a few seeds for the purpose of defrauding 
the remainder man of the use of the land, and that, therefore, the 
tenant was not entitled to the crops. The judge charged the jury 
that if there was any uncertainty as to whether the life tenant 
would live or not they must find for the plaintiff, but that if the 
time of his death was so certain that the farmer had no doubt of it, 
then they must find for the defendant. The defendant excepted 
and the Supreme Court of Errors held that he had nothing to com- 
plain of, but that on the contrary the charge was too favorable to 
him. They quoted the rule in Co. Litt. 55 b, note 1 and 2 Black- 
stone Comm. 122: ‘‘Therefore, if a tenant for his own life sows 
the land and dies before harvest, his executors shall have the em- 
blements or profits of the crop,’’ and said: ‘‘ We are referred to no 
case in.which the exception claimed by the defendant has been 
made to this rule during the centuries of its existence. To hold 
that this right may be defeated after the tenant’s death, by evi- 
dence of his condition of health or by his declarations or those of 
his lessee imputing a belief however well founded or knowledge, if 
such knowledge be possible, that his tenant would not continue 
until harvest time, would in many cases subvert an important ob- 
ject of the rule—the encouragement of husbandry—and open a 
fruitful source of unseemly litigation.”’ 


In Shaw »v. City of Hartford, 15 Atl. Rep. 142, it was held by 
the Supreme Court of Errors of Connecticut that under a statute 
declaring that every trading or mercantile business shall be assessed 
in the town, city or borough where the same is carried on, a non- 
resident transacting a mercantile business in Connecticut is subject 
to taxation in that state, although he has previously paid taxes on 
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the property in the state where he resides. The statute provided 
‘‘that the average amount of goods kept on hand for sale should be 
the rule of assessment and taxation,’’ and a horse and wagon kept 
for use were held not to be within the statute. Our own recent 
statute providing for the taxation of personal property where 
found was intended chiefly to reach the trading or mercantile 
business carried on in a town whether the owner lived there 
or not, but the language of the statute is not the same as that of 
the Connecticut act. Under our statute the horse and wagon, if it 
were used in the business, would have been included. The act is 
that of March 1, 1888, P. L. 119, and provides that all personal 
tangible property used by the owner or by his lessee, employee or 
agent, in connection with any business or employment, unless it is 
only temporary, shall be assessed for taxes at the place and within 
the taxing district where such business or employment is con- 
ducted, and not elsewhere. 

This case in Connecticut is an authority in favor of the doctrine 
asserted by the New Jersey Supreme Court:in the recent case of 
Darcy, et al., Commissioners, v. Darcy, that a state has the 
power to tax property on which taxes have been paid in another 
state. In that case the property was a mortgage on land in an- 
other state, where the land was taxed against the owner and the 
taxes were paid by him. ‘The question was whether the holder of 
this mortgage living in the city of Newark was taxable in respect 
to the mortgage as personal property in that city. It was held 
that the Legislature had power to tax the mortgage, and that it 
was taxable as the personal property of the holder in this state. 





Equity PLEADING.—Vice Chancellor Van Fleet has lately filed an 
important opinion on a question of equity practice relating to sup- 
plemental bills and bills of revivor and the effect of an assignment of 
the complainant’s interest pending a suit. The case is Fulton v. 
Greacin, 15 Atl. Rep. 827. A suit was brought by Fulton against 
John Greacin, Jr., to prevent him from diverting water from a pa- 
per mill which Fulton owned. ‘The court after hearing the parties 
granted a preliminary injunction. After this the defendant died 
and his executors were substituted in his place and they filed a plea 
alleging that since the bill was filed the complainant had conveyed 
all his interest in the land to which the water was appurtenant, and 
the water itself to the Essex Paper Company. No reply having 
been made to this plea, the Essex Paper Company gave notice of 
an application for leave to file ‘‘a bill in the nature of a supple- 
mental bill and bill of revivor.’’ The defendants on receiving this 
notice moved to dissolve the injunction. The Vice Chancellor held 
that the plea being unanswered, the application of the Essex 
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Paper Company, made by the counsel who filed the bill, must be 
taken as a confessing of the truthof the plea, and that ‘‘ this being 
so the complainant must be regarded as having by his own act de- 
prived himself of all right or power further to maintain the action.” 
The principle is elementary, he said, ‘tthat a complainant, suing in 
his own right and alone, cannot after he has parted with his whole 
interest in the subject matter of the litigation, further prosecute 
the action.’’ The plea therefore must be treated as allowed, and 
since the plea is a full defense to the complainant’s whole case, the 
injunction must be dissolved. Even if it were retained it would 
be of no use, because the complainant has no right to protest and 
no injunction has been granted in favor of the Essex Paper Com- 
pany, nor does it appear that anything has heen done by the de- 
tendants to invade their rights. As tothe form of bill by which the 
litigation might be continued the Vice Chancellor said that the 
proper bill was not a ‘bill in the nature of asupplemental bill and 
bill of revivor,’’ or what the books of pleading call ‘‘ an original 
bill in the nature of a bill of revivor’’ but rather ‘‘an original bill 
in the nature of a supplemental bill’’ and the difference is this: 
‘‘Under an original bill in the nature of a bill of revivor’’ the de- 
fendant is absolutely bound by the former proceedings in the cause, 
but under an original bill in the nature of a supplemental bill, he 
has a right to avail himself of any new equity or defense which has 
arisen since the original bill was filed or which he may have a right 
to urge against the new party coming into the litigation but which 
did not exist against the original complainant.’’ The decision was 
that when acomplainant has transferred his whole interest and is 
therefore no longer able to prosecute the action, the assignee claim- 
ing under a title which may be litigated, cannot obtain the benefit 
of the former proceedings by a mere supplemental bill or bill in the 
nature of a bill of revivor, but must file an original bill in the na- 
ture of a supplemental bill. Under this last form of bill the plead- 
ings and depositions taken in the cause may indeed be used, but 
not in the same manner as in the case of an original bill in the 
nature of a bill of revivor, for they do not preclude any new equity 
or defense which may have arisen since the filing of the original 
bill or may exist against the new party and not against the old 
one, 

He referred for an example to the case of Bliss v. Tappan, 5 Biss. 
73, in which after filing a bill to enforce the payment of a judg- 
ment the complainant Henry C. Bowen made an assignment for the 
benefit of creditors and the assignee attempted to obtain the bene- 
fit of it by an original bill in the nature of a bill of revivor and a 
demurrer to this bill was sustained and the bill dismissed. 

The subject is of practical importance and is not clearly under- 





ar ~ 


°° .f4h So of kk oe he 


EDITORIAL NOTES. 5 


stood and we have called attention to this opinion because it gives’ 
clearly the practical reasons for what may seem to be technical dis- 
tinctions. 





ACTION FOR THE DEATH OF A PERSON.—A very novel point arose 
in the case of Grosso v. Delaware, Lackawanna & Western Rait- 
road Company, reported in 50 N. J. L. (21 Vroom) 317. There a 
husband sued for loss of his wife’s services by his wife’s death, 
which was caused by the defendant’s negligence. His action, the 
court held, could not have been brought under the provisions of 
Lord Campbell’s act, as adopted by our State Legislature, and it 
became necessary to decide whether any action lay irrespective of 
that statute. The case was decided entirely upon authority, and 
it was admitted on both sides that authority was upon the side of 
the defendant; yet it seems to us that it would, perhaps, have 
been wiser to have allowed this action. Judge Magie practically 
admits that the reasons for the rule of the old common law, viz.: 
‘*In a civil court the death of a human being cannot be complained 
of as an injury,’’ were unsatisfactory, and in this case the reasons 
seem still more unsatisfactory. The old rule seems to have had its 
rise from the principle that where an act is both a felony anda 
tort, the tort is merged in the felony ; yet here the act of the de- 
fendant was nota felony. Fora corporation can hardly be said to 
be capable of committing such a crime, though it is indictable for 
nuisance. Then the other reasons noticed in the opinion seem of 
not very great weight. ‘‘It is against policy that the value of 
human life become the subject of judicial computation,’’ is one. 
Yet no judge would now question the policy of Lord Campbell’s 
act. ‘‘ Upon the same principle,’’ is another, ‘‘an action would lie 
in favor of those entitled to the protection or interested in the life 
of deceased as dependents or even creditors.’ But have creditors 
or dependents a property in the deceased man’s services? The 
third as given by Judge Magie is, in effect, the same as the first. 
And to the last, ‘‘that the right to such services as are under dis- 
cussion ceases at the instant of death, so that the husband or master 
is deprived of no service to which he can be said to havea right,’’ we 
answer that the injury is done by the act causing death, and the 
property is thereupon destroyed. To deny recovery on such a 
ground would be like giving an action for injury to goods, but 
None for destruction. 

On the other hand, the law recognizes that a master has a prop- 
erty in the services of his servant (see 3 Bl. Com. 142,143), and 
gives an action in the case for an injury to that relation, and, there- F 
fore, if the relation is destroyed the ground for giving action seems 
quite as strong, if not stronger, than if it is but injured. The old 
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law seems to have no application to other felonies in this country, 
and it is hard to see why we should continue to apply it to this 
isolated instance. O. & P. 









Tue Huspanp As “ Next or Kin.’’—As to the question whether 
in such a case an action would lie under our version of Lord Camp- 
bell’s act it is not so far beyond all discussion as the court assumes 
it to be. The act gives the action to the personal representative for 
the benefit of the wife and next of kin. Under similar statutes 
this question has been discussed in other states with different re- 
sults. 

It has been argued that the words ‘‘ next of kin”’ are to be taken 
not literally but as meaning those who are entitled to take the per- 
sonal property of a person who dies intestate, and it was held in 
Kurtz, Admr.,v. Steel, 28 Ohio St. 191, that the husband is the next 
of kin within the meaning of a statute giving a right of action for 
the death of a person to the widow and next of kin. The statute 
of Ohio was similar to thatof New Jersey. It gave a right of 
action to the administrator in case of the death of any person for 
the exclusive benefit of the widow and next of kin, and directed 
‘‘ that the damages recovered should be distributed to the widow 
and next of kin in the proportions provided by law in relation to 
the distribution of personal estates left by persons dying intestate.’’ 
The action was brought by a husband as administrator for his wife, 
and it was held that he was entitled to the damages to the exclu- 
sion of the brothers and sisters of the deceased. Thecourt said: ‘‘It 
is urged that the phrase ‘next of kin’ in connection with the word 
‘widow’ as designating the beneficiaries, necessarily excludes 
widower and husband. This is too narrow aconstruction of the 
statute and would in part defeat the manifest purpose of the legis- 
lature. * * * The phrase ‘next of kin’ is a comprehensive 
one; * * * as used in this statute it comprehends all those 
persons who are entitled to stand in the order of inheritance in the 
case of personalty—(1) children, (2) husband and wife, (3) brothers 
and sisters, and so on.’’ They referred to the casein New York 
where the opposite view was maintained—Dickins v. N. Y. Central 
R. R. Co., 23 N. Y. 160—but held that the husband was included 
within the meaning of the statute and was entitled to damages. 
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THE EFFECT OF A CONTRACT TO FURNISH GOODS TO BE SATISFACT- 
ORY TO THE VENDEE 1s discussed in Cambell Printing Press Com- 
pany v. Thorp, 36 Fed. Rep. 414, U.S. Circuit Court, E. D. Michigan 
Oct. 16, 1888. The plaintiff agreed to sell the defendant certain print- 
“ing presses and guaranteed that they should be ‘‘ free from defec- 
tive material or workmanship and do their work satisfactorily.”’ 
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EDITORIAL NOTES. 7 


The referee found that none of the three presses did their work 
satisfactorily to the defendant, and that they did not do their work 
reasonably well. The defendants did not return the presses, but 
sought, in an action for the agreed price, to recoup the damages sus- 
tained by reason of the breach of the contract. It was held that 
the defendants hada right to reject the presses, but that, having 
kept them, they could not recoup the loss they suffered because the 
machines were not satisfactory, for there was no method of 
ascertaining that loss since the difference in value between a ma- 
chine that did work to their satisfaction and one that did not was 
not capable of pecuniary estimation. Brown, J., said there was 
no doubt of the general proposition that where one party agrees to 
do a piece of work to the satisfaction of the other, and the excel- 
lence of the work is a matter of taste, such, for instance, as a por- 
trait or a suit of clothes or a piece of furniture, the buyer may re- 
ject it without assigning any reason for his dissatisfaction. ‘‘ In 
such case the law cannot relieve against the folly of the vendor by 
inquiring whether the dissatisfaction of the vendee was based upon 
reasonable grounds or not. It is even doubtful whether it can in- 
quire into the good faith of the vendees’ decision.’’ Brown v. Foster, 
113 Mass. 136; McCarren v. McNulty, 7 Gray 139; Gibson v. 
Cranage, 39 Mich. 49; Hoffman v. Gallagher, 6 Daly 42; Zo- 
leski v. Clark, 44 Conn. 218; McClure v. Briggs, 58 Vt. 82, 2 
Atl. Rep. 583. ‘‘ Other cases extend the same doctrine to con- 
tracts for the performance of labor or for the support of another to 
his satisfaction. ‘l'aylor v. Brewer, 1 Maule & S. 290; Rossiter 
v. Cooper, 23 Vt. 522; Tyler v. Ames, 6 Lans. 280; Spring Clock 
Company, 24 Hun. 175; Hart v. Hart, 22 Barb. 606; Ellis v. 
Mortimer, 1 Bos. & P. 257. Whether these words should receive 
the same construction where the suitableness of the article fur- 
nished involves no question of taste or personal feeling, but simply 
one of mechanical fitness to do a certain work or accomplish a cer- 
tain purpose, admits of some doubt. ‘The authorities are not en- 
tirely harmonious, but the decided weight of authority is in favor 
of’? the same construction. The judge referred to two cases in 
Michigan which settle the question that way in that State, Machine 
Co. v. Smith, 50 Mich. 505, 15 N. W. Rep. 906, and Manufactur- 
ing Co. v.° Ellis, 35 N. W. Rep. 841; citing also in the same 
direction Platt v. Broderick, 38 N. W. Rep. 579 ; Machine Co. v. 
Chesrown, 33 Minn. 32, 21 N. W. Rep. 846; Gray v. Railroad 
Co. 11 Hun. 70; Acken v. Hyde, 99 Mass. 183; Goodrick v. Van 
Nortwick, 48 Ill. 445; Singerly v. Thayer, 108 Pa. St. 291, 2 Atl. 
Rep. 230. He then examined the New York cases, which he said 
at first blush would seem to lay down a different rule. Folhard v. 
Wallace, 2 Johns 295; City of Brooklyn v. Railway Co. 47 N. 
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Y. 475; Meisel v. Insurance Co., 76 N. Y. 115; Boiler Co. Gar- 
den, 101 N. Y. 387, and said: ‘‘ Notwithstanding the cases in 
New York and admitting all that is claimed for them the weight 
of authority, as well as of reason, inclines us to the opinion that 
the parties must stand to their contract as they have made it, and 
if the vendor has agreed to furnish an article that is satisfactory to 
the vendee he constitutes the latter the sole arbiter of his own sat- 
isfaction. Certain cases, however, establish a reasonable modifica- 
tion of this rule to the effect that the dissatisfaction must be real 
and not feigned, and that the vendee is not at liberty to say he is 
dissatisfied when, in fact, he is not. In other words his discontent 
must be genuine. Manufacturing Co. v. Brush, 43 Vt. 428; Dag- 
gett v. Johnson, 49 Vt. 345; McClure v. Briggs, 58 Vt. 82, 2 Atl. 
Rep. 583, and especially Manufacturing Co. Chico., 24 Fed. 
Rep. 893.’’ Having decided that the defendants had a right to re- 
ject the machines if they were not satisfactory, the court consid- 
ered the question whether they could retain the machines and 
recoup damages because they were not satisfactory, and said that 
if the covenant had been simply that the machines should work 
reasonably well, there would be no doubt they might recoup dam- 
ages. ‘These damages would have been the difference in value be- 
tween the machines that worked reasonably well and those actually 
furnished. But in attempting to apply the same rule to the 
present case we encounter a formidable difficulty from the impossi- 
bility of fixing the value of machines that shall work to the satis- 
faction of the defendants. It will not do to say that such value is 
to be ganged by that of a machine which shall work reasonably 
well, because such a press might not have been satisfactory to the 
vendee, or he might have been content with one which would not 
have worked to the satisfaction of experts in the business. We 
think that, having elected to retain the machines, they are bound to 
pay the full price for them.”’ 

It seems to us that, admitting the statements of the law to be 
correct, yet in this case, since the covenant was that the machines 
should work reasonably well and be satisfactory to the vendee, and 
the referee found that they did not work reasonably well and were 
not satisfactory, the vendee might, at least, have had damages for 
the breach of the first part of the covenant, and that ‘court need 
hardly have assumed that the vendee might have been satistied 
with a machine that would not have been approved by experts. 
The vendee is at least entitled to the benefit of the first part of his 
covenant; the second part was not intended to weaken it, but rather 
to strengthen it, and he should not lose the benefit of the less, be- 
cause he could not have the benefit of the greater. 





DISCUSSIONS OF THE EMPLOYERS’ LIABILITY ACT, 


SOME RECENT DISCUSSIONS OF THE EMPLOYERS’ 
LIABILITY ACT. 


A good deal of dissatisfaction has been felt by the workingmen 
with the law in regard to the liability of an employer for an injury 
to one servant for the negligence of another, and attempts have 
been made to modify it by legislation. In England an act was 
passed in 1880 for this purpose known as the Employers’ Liability 
Act, and it has been proposed to adopt a similar act in this state. 
It may be interesting, therefore, to note a few recent cases in Eng- 
land which show the workings of that act and suggest the question 
whether the defects of the law will not be better cured by the 
working ont of the present tendencies of judicial decision in this 
country than by legislation. 

One of the important points of the English act is the classifica- 
tion of servants in such a manner that one servant may have redress 
against the employer for the acts of another servant who is set over 
him and in some sense represents the employer. By the English 
act the master is liable for the negligence of a servant who has the 
superintendence of another, or to whose orders he is bound to con- 
form. There is a special classitication of certain railway servants 
by name, and a provision in regard to the use of defective ma- 
chinery known to the employer to be defective. 

There are two recent cases in the Court of Appeal, Kellard v. 
Rooke and Wailshv. Whiteley, 21 Q. B. D. p. 367, p. 371. The 
former case was an action by aservant in which it appeared that the 
plaintiff, with other workmen, was employed by the defendant to 
stow bales of wool in the hold of aship. The workmen were divided 
into gangs, the foreman of the plaintiff's gang being one Bodfield. 
B. was himself a laborer working on deck, and he gave the signal to 
the men below when the bales were being dropped down the hatch- 
way intothehold. The plaintiff, who was below, was injured by a 
bale, which, according tu his statement, was dropped down without 
sufficient warning being given by B. to enable him to get out of the 
way. It was held that the plaintiff was not entitled to recover, as 
B. was not a person who had superintendence intrusted to him 
within sec. 1, sub sec. 3, as defined by sec. 8; nor was there any 
evidence that the injury resulted from the plaintiff having con- 
formed to any order of B. within sec. 1, sub sec. 3, assuming that 
B. was a person to whose orders the plaintiff was bound to conform. 

The court said it was clear from the evidence that B. was not a 
person whose principal duty was superintendence and who was not 
ordinarily engaged in manual labor within the definition in sec. 
8, and that there was no evidence that B. gave any order which 
caused the injury to the plaintiff. The whole argument turned 
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upon the meaning of the words of the statute rather than upon 
the application of a principle to the facts, and is an example of 
what the law reports will be when the law has been codified. 

The other English case is Walsh v. Whitely. This was a case of 
defective machinery. With respect to this there is an exception 
in the Employers’ Liability Act (sec. 1, sub sec. 1and 2, sub sec. 1) 
by which a servant is given a remedy for an injury caused by de- 
fect implying negligence on the part of theemployer. The case is 
interesting because of the discussion by the judges of the policy 
and effect of the act. The Master of the Rolls, Lord Esher, says: 
‘¢ There have always been, I think, two schools of thought in rela- 
tion to cases of this kind, that is to say, cases of injury happening 
to workmen while in the employment of their masters. The view 
of one school has been that in order to prevent injustice to masters 
the construction of these enactments relating to masters and work- 
men should be narrowed, and that they should be construed as 
strictly as possible. The view of the other school is that masters 
and workmen are not really on an equal footing ; that if there is 
danger in the employment it does not exist with regard to the 
master, but only in the case of the workman ; the workman is not 
on an equal footing because he must run the risk or give up his 
employment.”’ 

He speaks of the agitation of the subject in Parliament, and says 
the title of the act itself indicates that it was passed in favor of 
the workman ; that since the passing of the statute the same con- 
flict of views existed as before, and that he belonged to the school 
that thought the act having been passed in favor of the workmen 
ought to be construed liberally in their favor, and he sustained a 
verdict in favor of a workman who was hurt in using a machine 
that was dangerous but of ordinary construction and in common 
use. 

Lindley and Lopes, L. JJ., however, disagreed with him, and 
held that the negligence of the employer is a necessary element, 
without which the workman is not to be entitled to any compensa- 
tion or remedy. They pointed out that this element was found in 
Heske v. Samuelson, 12 Q. B. D. 30; Cripps v. Judge, 13 Q. B. D. 
583 ; Wiflin v. Ballard, 17 Q. B. D. 122; Thomas v. Quartermaine, 
17 Q. B. D. 414; 18 Q. B. D. 685, and Yarmouth v. France, 19 Q. 
B. D. 647. The act, they said, is directed, not against dangerous 
machines, but against negligent employers. The judgment of these 
judges was the judgment of the court. 

With these cases under the act it would be interesting to compare 
the recent decisions of the Supreme Court of the United States 
decided under the common law, and we will mention a few of them 
for easier reference: Hongh v. Railway Co., 100 U. 8. 213 ; District 
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DISCUSSIONS OF THE EMPLOYERS’ LIABILITY ACT. I! 


of Columbia v. McElligott, 117 U. 8S. 621; Cunard Steamship Co. 
v. Carey, 119 U. S. 240; Tuttle v. Milwaukee Ry. Co., 122 U. S. 
189 ; Kane v. Northern Central Ry. Co., 9 Sup. Ct. Rep. 16, Oct. 
22, 1888. An interesting case on the subject of common employ- 
ment and the construction of a new statute regulating the liability 
of employers, is Northern Pacific R. R. Co. v. Herbert, 116 U. 8. 
642. 


There is an excellent article in the Harvard Law Review for De- 
cember, on ‘‘ Statutory Changes in Employers’ Liability.’’ It 
states the common law rule to be ‘‘that an employer, if himself 
without fault, is not liable to an employe injured through the neg- 
ligence of a fellow employe engaged in the same general employ- 
ment,’’ and says that *‘this exception to the well-known doctrine 
of respondeat superior, although sometimes considered an old one, * 
was before the courts for the first time in the case of Priestly v. 
Fowler, 3 M. & W. 1, which, it is said, has changed the current of 
decisions more radically than any other reported case,’’ and also 
that ‘‘the American law, though in harmony with the English, seems 
tu have had an origin of its own. In 1841, Murray v. The South 
Carolina Railroad Co., 1 MeM. 385, decided that a railroad com- 
pany was not liable to one servant injured through the negligence 
of another servant in the same employ.’’ This case was followed 
in Farwell v. Boston and Worcester Railroad Company, 4 Met. 49, 
which became the leading case, and was ‘‘ followed in nearly every 
jurisdiction both State and Federal.”’ 

We do not agree with the author that the doctrine of common 
employment rests, at best, upon grounds of public policy of thirty 
or forty years ago, which have to-day, perhaps, ceased to exist. 
It rests upon the principle that the doctrine of respondeat superior 
only applies in favor of those toward whom a servant represents 
his master, and therefore, not to those who are acting in common 
in the same work for the same master. But this merely by the 
way. The article goes on to give an account of the attempts that 
have been made to modify the rule by legislation, and says that 
‘‘in Georgia, Lowa, Kansas, Wisconsin and Wyoming the legisla- 
tures have guarded the employes of railroad companies from the 
common law rule cf non-liability, and that in England, Alabama 
and Massachusetts the statutory changes are more extensive, and 
are confined to no special class of workmen.’ 

The first statute was that of Georgia, in 1856, which has been 
embodied in the successive codes, Code Ga. 1873, §§ 2083, 3036. 
The next was in Iowa in 1862, ch. 169, sec. 7, and the act is now 





* Willes, J., in Gallagher v, Piper, 16 C. B. (N. S.) 677, and Pollock, C. B., in Vose v. 
Lancashire and Yorkshire Ry, Co., 2 H. & N. 728. 
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found with some amendments in the code of 1880, § 1307. In 
Kansas an act for this purpose was passed in 1874, and is now in the 
Compiled Laws 1885, § 5204. In Wisconsin an act was passed in 
1875 (ch. 173), but it was repealed in 1880, and the common law 
rule again prevails. In Wyoming an act was passed in 1869, and 
in Montana in 1879. All of these relate only to railroads. 

The first general act modifying and defining the doctrine of non- 
liability was the Employers’ Liability Act of 1880, brought about 
by the extensive agitation of the subject in England by the work- 
ingmen’s associations. The text of this act is quoted in this article 
and may also be found in the appendix to Pollock on the Law of 
Torts. It provides that in five classes of cases the workman shall 
have the same remedies against the employer as if the workman 
had not been a workman nor in the service of the employer. These 
cases are cases of injury caused (1) by reason of any defect in the 
condition of the works, machinery or plant; (2) by reason of the 
negligence of a person in the service of the employer who has 
superintendance whilst in the exercise of such superintendence ; 
(3) by reason of the negligence of any person to whose orders the 
workman was bound to conform and did conform ; (4) by reason of 
the act or omission of any person in the service of the employer 
done in obedience to his rules or by-lawscr particular instructions ; 
(5) by reason of the negligence of any person in the service 
of the employer who has charge of any signal points, locomotive 
engine or train upon a railway. 

Alabama was the first of the American States to follow the ex- 
ample of Great Britain in passing an Employers’ Liability Act, 
act of February 12, 1885, Civil Code 1887, 1, § 2590. This was a 
substantial copy of the English act, and it was followed in Massa- 
chusetts in 1887, where, however, the provisions of the act are 
somewhat more restricted, (Acts 1887, ch. 270), We may add 
that we happen to know that a bill based upon the English act was 
introduced into the New Jersey legislature in 1884 by way of a 
substitute for a very crude and radical measure, but both were 
rejected. 

It appears from this article that these statutes have been the 
subject of much litigation and discussion. and it is certainly not 
safe for us to copy any of the acts without examining first the 
cases in which they have been construed, so that we may avoid at 
least their defects of expression. We are inclined to think that 
with the recent tendency of the courts to deal liberally with the 
workingmen, and restrict the doctrine of non-liability, it is safer to 
let the courts work out a rule for themselves in the light of experi- 
ence. A ruling made a few days ago by Judge Depue at the Essex 
Circuit in O’Connell v. D., L. and W. R. R., shows that the 
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courts now recognize the principle of classification of employes, 
and-hold the employer liable for the acts of persons in a different 
department of the same general employment.—Eps. 





JAMES LOFTUS v. THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY OF 
PASSAIC, 


(Passaic Circuit Court.) 

On contract. 

Mr. J. F. Cahill for plaintiff. 

Mr. Robert J. Hopper for defendant. 

[There has been the widest divergence of opinion regarding the 
fees to which Justices of the Peace were entitled in New Jersey in 
criminal cases, and the circumstances under which they were 
collectible from the public treasury. The Board of Chosen Free- 
holders of Passaic county has given much attention to the subject 
during the past eight years, and has just obtained a judicial de- 
cision covering some of the mooted points. In 1880 the Board 
caused its Clerk, Mr. William Nelson, to audit all bills of Justices 
and others connected with the administration of justice in the 
county. On his recommendation the Board demanded of Justice 
James Loftus that he refund to the Board certain fees which had 
been paid him in criminal cases in which no indictments had been 
found, and in cases arising under the Disorderly Act, in which the 
defendants had not been convicted and sentenced to imprisonment. 
He declined to pay and the Board brought suit in the Paterson Dis- 
trict Court before Hopper, J., and recovered judgment against him 
for $52.40, which he subsequently paid. Other questions having 
arisen from time to time as to the fees of Justices and the manner 
of paying them, the Board caused Mr. Nelson to make another ex- 
amination of the whole subject, and in March last he made an ex- 
haustive report, embracing a treatise under these heads: I. Origin 
and functions of Justices of the Peace. II. Origin and functions 
of Constables. III. Fees of Justices and Constables. IV. Early 
New Jersey legislation as to fees of Justices and Constables. V. 
Recent legislation as to fees of Justices and Constables. VI. Pay- 
ment of Justices’ and Constables’ fees from the public treasury. 
Showing that it was not until 1801 that any provision was made for 
paying such fees in New Jersey from the public treasury, and that 
it was not until 1820 that the principle was finally established in 
the statutes of the State. Summarizing, Mr. Nelson concluded that 
Justices were entitled to fees in criminal cases as follows: Fora 
warraft against a person for a breach of the peace or a misdemea- 
nor, 25 cents for taking a written examination in the cases required 
by law, 14 cents for each sheet of 100 words ; for a mittimus or com- 
mitment, 25 cts. ; that these fees are payable from the county treas- 
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ury in case the defendant is indicted, and it shall soappear by the 
certificate of the clerk of the Grand Jury, or in case the defendant is 
convicted in the Special Sessions ; in any case the County Clerk 
must certify the correct amount of the costs ; that the Justice is 
entitled to 25 cents for committing a defendant to the county jail 
or workhouse in case he is convicted and sentenced to imprison- 
ment under the Disorderly Act ; that he is entitled to 25 cts. for com- 
mitting the offender under the Tramp Act ; that Constables are en- 
titled to 60 cents for serving a warrant in all criminal cases, and to 
four cents per mile for every mile of travel in serving any warrant, 
besides actual necessary expenses ; also to 25 cents for making an ar- 
rest under the Disorderly Act or the Tramp Act. Justice Loftus was 
dissatisfied with this schedule of fees and sued the Board for his 
fees under the act of April 6, 1871. The case was recently tried in 
the Passaic Cireuit, and Mr. Justice Dixon filed the following 
opinion.—EDs. | 

Drxon, J.: Prior to July 4, 1888, in order to render the fees of 
Justices, as committing magistrates in criminal cases, chargeable 
against the county, it was necessary that an indictment should have 
been found for the offense complained of before the Justice, and 
that a bill of particulars of the costs should have been certified as 
correct by the County Clerk. Rev. p. 287, Section 108. Under 
the act of March 28, 1871 (Laws of 1871, p. 925) organizing the 
Special Quarter Sessions in Passaic county, I think an allegation 
preferred against the prisoner to that court should be considered as 
equivalent to an indictment for the purpose of establishing the 
Justice’s claim to his fees. 

The fees of Justices as committing magistrates are those specified 
in the Fee Bill of 1846 (Rev. p. 399, 406), the provisions on this 
subject contained in the sapplement of April 6, 1871, to the Small 
Cause Act (Rev_ p. 565) having been declared unconstitutional by 
the Court of Errors in Lane v. State (20 Vroom, 673). These legal 
fees are: 

Bee every seengmianet..<ccc. 2222 222 2 nn cnaw coon coon coed 25 cents 
* «wg wmittinens, (oompmiement).... 266422. sn mcs ce seniss a 
‘* taking examinations (on complaint) for treason, misprison 


of treason, murder, manslaughter, sodomy, rape, arson, 
burglary, robbery, larceny or forgery, or for suspicion there- 


of (Rev., p. 206, sec. 2), for each sheet of 100 words,---. 14 “ 
** every oath or affirmation ..------------ wo nace coneeeenne <> 
OT eet nga slg ta epee dias atlanta ntiirighs sibbtiaiiitenes — = 


The only case in which the plaintiff has produced bills which are 
even informally certified by the County Clerk are those of Gharles 
Connolly, David Kerr, David McNeall, Francis Clark, John Mc- 
Donough, Sarah McMahon, George Rollston and James Phillis. In 
the first two cases no indictments or allegations were presented, 
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€ | and consequently for them the plaintiff has no claim against the 
iS | county. In the six other cases the legal fees are: 


k 

, SS aE hs | TIRED, (RRR OS RYE $1.50 
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il 3 examinations (for larceny), being 8 fol. in each------------------------------. 3.36 
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6 66 
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° To so much of this claim, six dollars and sixty-six cents, the 

t, | plaintiff seems to be entitled. 

r- The set-off for illegal fees heretofore received by the plaintiff from 


as. | the county, I allow, as claimed, at $46.21, except that I deduct in ; 





. Voucher 652, for larceny, examination, 2 sheets-...---------------------- .28 
in Voucher 1338, for larceny, examination, 3 sheets-.------ ---- -------------- 1.12 
ig Voucher 1145, for larceny, examination, 5 sheets....---------------------- -70 
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ve 
id al. Gap from plaintill te defendant sancncieccentsicidnndions suincentant $35.80 
as The defendant may enter judgment against the plaintiff for thir- 
er | ty-five dollars and eighty cents. 
he 
pn Nore By Ep. N. J. L. J.—In this connection it is important (to the Justices) to note 


that Sec. 108 of the Criminal Procedure Act was amended last winter (Chap. 305) by adding 
aS | the words: ‘* No justice of the peace shall ask; demand or receive from any complainant 
he | any fee or reward for the performance of any service in any criminal case.” 


ed IN THE MATTER OF THE ADMINISTRATION OF THE ESTATE OF RICHARD RUN- 


1is YON, DECEASED. 
all (Mercer Orphans’ Court.) 
by Administration.— Forfeiture of by Wife ality as to affect her capacity, does not de- 


ral for Immorality.—A separation by a wife prive her of her interest in his personal 
from her husband, unless clearly shown to _ estate, if he dies intestate, or of her prefer- 
have been caused by her own misconduct or — ence to administer thereon. 

to have been followed by such gross immor- 


On caveat. 

Before Stewart, P. J., and Yard and Wright, JJ. 

The facts are stated in the opinion of the court. 

Mr. William Y. Johnson and Mr. William H. Scott of New 
York, for Mary A. Runyon. 
are Mr. Samuel H. McGill for Clarice Young, caveatrix. 
les Srewart, P. J.: Richard Runyon, late of Princeton, in the 
{c- county of Mercer, was killed by a railroad accident on the Bound 
Inf Brook Railroad, near Skillman’s Station. He left a very small 
ed, f estate. His widow applied for letters of administration on his 
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estate on Jan. 27, 1888. His daughter by a former wife, Clarice 
Young, a married woman, filed a caveat against such appointment 
on Dec. 29, 1887, and also by petition filed April 21, 1888, asked 
for her own appointment. On May 4, 1888, the matter was re- 
ferred to Robert L. Lawrence, Esq., a Master in Chancery, to take 
the testimony, and the respective rights of the contestants are now 
before the court for determination. 

As to the first objection we are not satisfied that the evidence 
produced by the caveatrix shows that Mrs. Runyon ever lost her 
domicile in this state, and therefore it is unnecessary to decide 
whether non residence is an insuperable bar to the appointment of 
an administrator here. 

The second objection is that Mrs. Runyon committed adultery 
with one James Annette. * * * * * ‘The conclusion on the 
facts of this part of the case is that there is no satisfactory proof 
of Mrs. Runyon having committed adultery with Annette, as 
charged, and, therefore, she ought not to be refused the letters of 
administration asked for by her on this ground. 

As the case was very ably argued, however, on the assumption 
that her dissoluteness had been established, it may not be unin- 
teresting to examine the law touching this subject, as it is believed 
never to have been discussed or decided in this state. 

The law seems to be well settled that the subsequent immorality 
of a wife, who leaves her husband because of his neglect or cruelty, 
must be gross and unquestionable in order to deprive her of her 
preference to the administration of his effects, and that even such 
immorality does not forfeit her interest in his personal estate. So 
under 13 Edw. I, ¢ 34, which has been substantially re-enacted in 
New Jersey (Rev. 322, Sec. 14, 15), if a wife elope from the hus- 
band, and continue with her adulterer, she forfeits her dower. The 
construction has always been strict, and requires not only the pre- 
liminary elopement but the subsequent continuing with her adul- 
terer, and does not apply to adultery on her husband’s premises, or 
to occasional acts of adultery after elopement. 2 Scrib. on Dower, 
chapter 18. 

Therefore, although we say that the proof of Mrs. Runyon’s 
adultery is not established, it seems legally doubtful whether her 
alleged incontinence, even if it were proved, taking into account 
the circumstances under which she left her husband, 7. e., his 
drunkenness, neglect, cruelty and threats ; his subsequent indiffer- 
ence and failure for years to contribute to her support, or to ask 
her to resume her marital relation with him; and his silence or 
acquiesence in her alleged abandonment, would be enough to de- 
prive her of her preference to the letters on his estate; it would 
not deprive her of her share of his estate, and the right to that carries 
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with it the right to administer, unless the court is satisfied, from 
her habits, that she is not a ‘‘ proper person’”’ to entrust with the 
management of the assets. 

A reference to the reported cases on this topic shows that it is a 
question of law and not ethics, of justice and not mercy, of capacity 
and not conduct, that controls the discretion of the court ; and that 
it is only when the applicant’s dissolute habits are such as to per- 
vert her mind and render her incapable of prudently and intelli- 
gently administering the estate, that the court is justified in de- 
priving her of the right which the law gives her; or where the 
separation has been caused ‘by her adultery or by her other mis- 
conduct ; or some statutory disqualification, such as non-residence, 
is superadded ; or the interest of others in the estate far exceeds 
her own. 

An offer was made by Mrs. Runyon in open court to have the 
caveatrix associated with her in the joint administration of the 
estate, but, as shown hereinafter, such an administration is not 
favored in law, and there seems to be nothing in this case to justify 
a departure from the ordinary rule. 

Beil v. Timiswood. 2 Phillim. 22 ; Newbold’s Goods, L. R. (1 P. 
& D.) 285; Richard’s Goods, L. R. 2 P. & D. 216; Browning's 
Goods, 7 L. T. (N. 8.) 217; Williams’ Case, 1 Tuck. 8. See Shrop- 
shire v. Withers, 5 J. J. Marsh, 210; Jordan v. Ball, 44 Miss. 194; 
Brubaker’s Appeal, 98 Pa. St. 21 ; Phillips v. Green, 4 Heisk. 350 ; 
Lynch v. Lively, 32 Ga. 575. 

By the law of New Jersey (Rev. 758, Sec. 28), which is copied 
from 21 Henry VIII. c. 5, the widow or next of kin may be ap- 
pointed administrator of a decedent, or some other ‘‘ proper person.”’ 
And the construction of the English statute, which gives the pre- 
ference to the widow, if she be unobjectionable, has been followed 
in this state. 4 Grif. Reg. 1225, 1278; Grif. Treat. (8d ed.) 179; 
and also in other states. McGooch v. McGooch, 4 Mass. 348; 
Lynch v. Lively, 32 Ga. 575; Swan v. Swan, 3 Head 163; Mack v. 
State, 83 Ala. 138 ; Norton v. Thompson, 68 Mo. 143; Sutton’s Suc- 
cession, 20 La. Ann. 150; Pendleton v. Pendleton, 6 Sm. & Marsh. 
448; McBeth v. Hunt, 2 Strobh. 335; see Wilson v. Frazier, 2 
Humph. 30; Milne v. Gilbert, 2 De G. M. & G. 715, 5 De G. M. & 
G. 510. 

A separation, even under articles, does not deprive a widow of 
her rights in her husband’s estate; Slater v. Slater, 1 Y. & C. Ex. 
28; Watkins v. Watkins, 6 Humph. 283; see Ireland v. Ireland, 
43 N. J. Eq. (16 Stew.) 311; nor of her right to administer thereon, 
Read v. Howe, 13 Iowa 50; Nusz v. Grove, 27 Md. 391; nor a pre- 


vious divorce, annulled after the intestate’s death ; Boyd’s Appeal, 
38 Pa. St. 246. 
2 
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Nor does a separation by a husband from his wife for incompati- 
bility, and her subsequent marriage under the supposition that her 
husband was dead, which she afterwards discovered to be erro- 
neous, notwithstanding which she continued to cohabit with her 
second husband (the first husband meanwhile having married again) 
deprive her of her interest in his personal estate ; Shaffer v. Rich- 
ardson, 27 Ind. 122. 

A widow is not deprived of her ‘‘ year’s support’’ by her adul- 
tery and subsequent separation at her husband’s request ; Walters 
v. Jordan, 12 Ired. 170; see Cook v. Sexton, 79 N. C. 305 ; Byrne’s 
Estate, Myrick (Cal.) 1; Hollenbeck v. Pixley, 3 Gray 521; Young’s 
Appeal, 52 Mich. 592; Odiorne’s Appeal, 54 Pa. St. 175; nor by 
her having been his concubine until eighteen months before his 
death, when he, while said to be of unsound mind (which the court 
would not investigate), married her; Sabalot v. Populus, 31 La 
Ann. 854 ; see Mare’s Succession, 29 La. Ann. 412. 

So a husband’s abandonment of his wife and subsequent adul- 
tery does not deprive him of his interest in her personal estate after 
her death ; Bell v. Bell, 36 Ala. 466, 37 Ala. 536; nor his leaving 
his wife when charged by her with adultery ; Coover’s Appeal, 52 
Pa. St. 427; nor will the court, it was held in one case, investigate 
questions of his desertion, cruel treatment or adultery; Altemus’ 
Case, 1 Ashm. (Pa.) 49; nor examine the moral fitness and moral 
character of an executor, Berry v. Hamilton, 12 B. Mon. 191 ; and, 
of course, a mere separation, even under articles whereby the hus- 
band consented to his wife’s bill of divorce then pending, does not 
deprive him, Willis v. Jones, 42 Md. 422; see Handy v. Smith, 136 
Mass. 328; ve Ford, 32 Beav. 621. 

If a statute disqualifies one otherwise entitled, it must be strictly 
construed ; as é. g. conviction of an infamous crime, O’ Brien v. 
Neubert, 3 Dem. 156, 67 How. Pr. 503; see Smethurst v. Tomlin, 
2 Sw. & Tr. 148; or improvidence, Coope v. Loewree, 1 Barb. Ch. 
45 ; Cutting’s Case, 5 Dem. 456; Shilton’s Goods, 1 Tuck. 73 ; Bell 
v. Timiswood, 2 Phillim. 22; Christopher v. Cox, 25 Miss. 162; or, 
drunkenness, Kechel’s Goods, 1 Tuck, 52 ; Smith v. Moore, 3 How. 
(Miss.) 40 ; Sill v. McKnight, 7 Watts & 8S. 244 ; or, incompetency, 
Stephenson v. Stephenson, 4 Jones 472; Pacheco’s Estate, 23 Cal. 
476 ; Gregg v. Wilson, 24 Ind. 227; Cornpropst’s Appeal, 38 Pa. 
St. 5387: Stearns v. Fiske, 18 Pick. 24; Lee v. Bennett, 31 Miss. 
119; Evans v. Tyler, 2 Rob. (Ecc.) 128; Plaisance’s Estate, My- 
rick (Cal.) 117. | 

In the following cases, the widow was held to have lost or for- 
feited her right to administer. By a divorce a vineulo from the 
decedent, Howard v. Bartlet, Hob. 181; Davies’ Goods, 2 Curteis 
628; Ryan v. Ryan, 2 Phillim. 332; and so, whereshe livedin adul- 
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tery with the murderer of her husband, Pettifer v. James, Bunb. 16; 
and where she eloped from her husband, in 1781, and cohabited 
with other men until his death in 1805, Fleming v. Pelham, 3 Hagg. 
217 (note); and where a mariner married one C. in Jamaica, and 
in 1846 she carried away his chattels and committed adultery, after 
which he heard nothing of her, and died in Quebec in 1862, Ander- 
son’s Goods, 3 Sw. & Tr. 489; 11 L. T. (N. 8.) 21; and where a 
husband separated from his wife, in 1865, who was shortly after- 
wards convicted of felony, sentenced and imprisoned, and after- 
wards became a prostitute, and, at the time of her husband’s death, 
in 1872, could not be found aftera diligent search, and letters were 
thereupon granted to his son by a former wife, Boddan’s Goods, 
28 L. T. (N. 8.) 368; and where it seemed doubtful whether the 
widow had not, by an alleged former marriage, committed bigamy 
in marrying decedent in 1815, who shortly afterwards went to 
Canada asa soldier, and remained there until his death in 1829. 
In 1817, the alleged widow married again and thereafter cohabited 
with, and had a child by, one M. who had been convicted and sen- 
tenced for larceny ; and on the ground of herconnection with such 
convicted felon, without regarding the other considerations, letters 
were refused to her, Conyers v. Kitson, 3 Hagg. 536; and where in 
1816, a decedent, suspecting his wife of dishonesty and infidelity, 
separated from her and never lived with her afterwards, and his 
dislike for hér continued until his death in 1830, Lambell v. Lam- 
bell, 3 Hagg. 568 

In the following cases, letters were granted to the widow not- 
withstanding her separation, and in some instances adultery, or 
other reasons than her adultery were assigned for depriving her of 
such letters : 

In Chappell v. Chappell, 3 Curteis 429, C. died leaving a widow, 
a brother and two nephews and two nieces, minors; letters were 
prayed for the widow and also for the brother. The widow had 
separated from her husband, because of his persistent cohabitation 
with another female, for which separation the husband never 
blamed her. After such separation she contracted a second mar- 
raige, and continued to cohabit with that person up to the death of 
her husband. The letters were granted to the brother for the 
avowed reason that the childrens’ interest would thus be better 
protected, the judge adding ‘‘I do not mean to say that otherwise 
there is sufficient reason for refusing to trust the widow with the 
management of this property.” 

In Homan’s Goods, L. R. (9 Prob. Div.) 61, a testator gave all 
his estate to his sister, but appointed no executor. His sister and 
widow, from whom he had lived separate for some time, were his 
only distributees. Each applied for letters, and an affidavit was 
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filed alleging that the widow waslivingin adultery. The court ap- 
pointed the sister, ‘‘ without imputing to the widow that there was 
any truth in the charges made by the affidavit,’ . . ‘‘as it ap- 
pears she (the sister) has the larger interest, it will therefore not be 
contrary to the practice to prefer her to the widow, on that ground 
alone.”’ 

In Brown v. Brown, 29 Eng. L. & Eq. 609, a husband, married, 
1848, separated from his wife on suspicion of her adultery, of which 
he accused her directly, and articles of separation were executed 
in 1852, whereby their two children were left with her. The pe- 
tition of the grandfather and guardian of the infants for letters al- 
leged that the husband committed suicide about a year after such 
separation, having previously written to his brother what he in- 
tended to do, and that it was caused by his wife’s infidelity, and 
asking the brother to see after his children. The widow answered 
the petition, neither admitting nor denying the allegations as to 
her adultery, but averring that she had consented to the separation 
from fear of violence from her husband, who was of unsound mind 
and that fiat was the cause of his suicide, and not grief for her 
conduct. The court said that it was *‘ certainly a case of suspicion, 
but the courtshould. . . bave the clearest proof, or at least strong- 
er proof than the present, of the adultery, before it departs from 
its ordinary practice as to the grant of letters of administration.”’ 
In Ihler’s Goods, L. R. 3 P. & D. 50, the decedent and his wife lived 
together until 1864, when they separated, the husband making her 
an allowance. In 1865, to her petition for arestitution of conjugal 
riglits, the husband set up her cruelty, and prayed fora judicial 
separation therefore, which was granted. After his death, the 
court refused to pass over the widow’s right to letters and to grant 
them to her eldest daughter, there being two children, both daugh- 
ters. 

In Williams v. McConico, 27 Ala. 572, letters were granted to a 
widow who had separated from her husband a few months before 
his death because (as she then accused him) of his inconstancy. 
She stated frequently that she would never live with him again, 
and continued to manifest great animosity towards him until his 
death. 

In White v. Lowe, 1 Red. 376, a woman abandoned her husband 
who was thereafter reputed to be dead. She cohabited with the 
intestate, and lived with him as his wife for twenty years until his 
death, and the first husband, though living and knowing of such 
cohabitation, had taken no steps to annulit. Held, that she was 
the intestate’s widow, and entitled to letters on his estate in prefer- 
ence to all others claiming them. 
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See, also, Smith v. Smith, 1 Tex. 621; O'Gara v. Eisenlohr, 38 
N, Y. 296; Stanley v. Stanley, 4 Dem. 416. 

In Coope v. Lowerre, 1 Barb. Ch. 45, the recovery of a large ver- 
dict for crim. con. against one who had applied for administration 
on his father’s estate, was held not to disqualify him although it 
was said, ‘* the case would have been different if he had been guilty 
of frequent offences of this sort, and at considerable expense of 
property.” 

This case was approved in Harrison v. McMahon, 1 Bradf 283; 
10 Barb. 659; 6 N. Y. 448; Pacheco’s Estate, 23 Cal. 480. 

In Radford v. Radford, 5 Dana. 156, a wife, who had abandoned 
her husband, it was held would have been entitled to preference, 
but the decree of the court below appointing another administra- 
tor because of her non-residence was affirmed. See also Cotter’s 
Estate, 54 Cal. 215; Sharpe’s Appeal, 87 Penn. St. 163. 

For these reasons, we think the wife whose competency and 
honesty are unassailed is entitled to letters of administration on 
her husband’s estate, and that the caveat should be dismissed with 
costs. 





IN RE BLOOMFIELD AVENUE SEWER ASSESSMENTS. 
(Essex Circuit Court, January, 1889.) 


Assessmeuts on Triangular Lots for Sewers. 


Objections were made by Martin B. Proost and others, owners of 
triangular plots of land at the junction of Bloomfield avenue and 
High street, and Bloomfield avenue and Rowland street, on the 
ground that they might be liable to be assessed again if a sewer 
were to be built on the other streets. Derpunr, J., madea reduction 
of twenty-five per cent. in the assessment, and held that in cases 
where there is a triangular plot at the intersection of two streets, 
and sewers are built in both, the property must be regarded as a 
whole and the work as a whole, and the amount of the first assess- 
ment must be considered and taken into account in the second 
assessment, and the assessments for both sewers should not exceed 


the benefits conferred. 


ANONYMOUS. 
Practice—WNotice of Motion for Further Time for Filing Plea. 
(Camden Circuit, December, 1888. Reported by Mr. Lindley Miller Garrison.) 
Applications were made by Mr. /. A. Rex and Mr. George F. 
Fort on behalf of defendants for further time within which to file 


pleas. 
Before JusSTICE GARRISON, at Chambers. The Judge, in refusing 
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the applications, said. ‘‘In these cases the proper practice is to 
give the two days’ notice provided for by Section 216 of the Prac- 
tice Act as applicable to all motions in matters of practice. In the 
case of the Trenton Mutual Life and Fire Insurance Company ads. 
Hodges, 24 N. J. L., (4 Zabriskie) 673, the court replied to Mr. 
Caleb. S. Green’s motion for time to plead that ‘ This is a special 
motion and requires two days’ notice.’ I am aware that in prac- 
tice in this circuit this rule has been practically ignored, but the 
requirement of notice is eminently proper, and even if it were other- 
wise I cannot see my way clear to disregard the plain direction of 
the statute and the ruling of the Supreme Court thereon.”’ 


McGRATH’S CASE. 
(Essex Circuit Court, Dec. 15, 1888.) 


Practice—Case Reserved. 

Depur, J.: When a case is reserved the postea is not signed, but 
the case reserved is stated and goes up with the postea, and after 
the argument the court decides on the case reserved what the ver- 
dict should be, and then, if it is to be for the plaintiff, the court 
says, in the language of the old books: ‘‘ Postea to the plaintiff ;’’ 
or if it is to be for the defendant: ‘* Postea to the defendant ;’’ and 
then the postea is made, not according to the verdict of the jury, 
but according to the decision of the court on the case reserved. The 
burden is on the plaintiff to obtain the verdict, and he must show 
that he is entitled to it. 

Sometimes the case is so stated as not to present the issue prop- 
erly, and the court has to turn it into a rule toshowcause. In the 
present case the issue seems to be sharply stated, but I will deter- 
mine whether there should be a case reserved or arule to show 
cause. The postea is never signed before this question is deter- 
mined. 


THE EXECUTOR OF FANNY TRAPHAGEN, DECEASED v. PETER VOORHEES. 
(Court of Chancery of New Jersey, December, 1888.) 


Equity Practice—Bill of Review on the ground of newly discov- 
ered evidence. 

On application for leave to file a bill of review. 

Mr. Theodore Runyon, for applicant. 

Mr. John N. Voorhees, for defendant. 
[Official Syllabus of opinion.] 

VAN Feet, V.C.; To get leave to filea bill of review on the 
ground of newly discovered evidence the applicant must show : 

1. That he has new and competent evidence, so material as to 
convince the court that its decree is erroneous, or to raise a ques- 
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tion of so much difficulty as to be the fit subject of a judgment in 
the cause. 

2. The new matter must be set forth in such form that the court 
may see that it is admissible. 

3. New oral evidence, if weighty enough, will be sufficient. 

4. Evidence simply tending to impeach the character or impair- 
ing the credibility of witnesses will not be sufficient. 

5. The applicant must show, by a statement of facts or circum- 
stances, that the nature, situation or condition of the new matter 
was such that he could net, by the use of reasonable diligence, have 
discovered it in time to have made use of it on the final hearing. 

6. The court will not be governed by the opinion of the appli- 
cant on this point, but he must lay the facts before the court so 
that it may form its own judgment. 






SHRIK, 





BRADNER v. 
(First District Court, Newark, N. J.) 


District Courts, Powerof Judges in— been appointed. No such authority is con- 
Supplementary Proceedings—Restraining Or- ferred by section 6 of the act of March 27, 
ders, etc.—The District Courts have no power 1882. Supp. Rev. 262. 
upon a petition for discovery to make an Baldwin v. Hertzman, 47 N. J. L. (81Vr.) 
order restraining the payment of moneyto 225; distinguished. 
the judgment debtor, before a receiver has 


MILLER, J.: An order was made under supplementary proceed- 
ings restraining the transfer of property belonging to the defendant 
until further order of the court. Counsel for the defendant moved 
to dismiss so much of said order as was in the nature of a common 
law injunction, on the ground that by the act authorizing supple- 
mentary proceedings in the district courts, no power was given to 
restrain transfer of property. 

The act says, that each of the judges of the several district 
courts shall have the same powers, etc., upon petition for discovery 
‘*to order the judgment debtor to appear,’”’ ‘‘and make discovery on 
oath’’ and ‘‘to appoint a receiver,’’ as is now vested in or exer- 
cised by any of the inferior courts of Common Pleas of this State.”’ 
Act of March 27, 1882, Sec. 6, Rev. Supp. 262. 

This act has generally been supposed to give to the judges 
of the districts courts in cases within their jurisdiction the 
same powers as those exercised by the Judges of the Court 
of Common Pleas, and the language of the court in Baldwin 
v. Hertzman, 47 N. J. L. (18 Vroom) 225 would seem to 
indicate that such was the opinion of our Supreme Court, 
but in this case, the question did not arise as to the power of the 
district court judges to make restraining orders, but the point was 
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whether the court could make an order of discovery where less than 
fifty dollars was due upon the execution, and in deciding this lat- 
ter point, the court says, that the 6th sec. of the District Court Act, 
**provides that the judges of the said court shall have the same 
powers, jurisdiction and authority upon petition for discovery in 
aid of execution as are now vested in or exercised by any of the 
judges of the Court of Common Pleas of this State,’’ but it was not 
the intention of the court to convey the impression in this dictum 
that the comparative powers of the two judges were therein deter- 
mined. The powers granted by the act of 1882 are defined and 
limited, and there is no general clause which could in any way be 
construed to include the power to make restraining orders or to lead 
the court to think that it was the intention of said act to confer 
upon district court judges the same powers in every particular as 
those exercised by the Court of Common Pleas. 

So much of the order as was in the nature of a restraining order 
must be vacated. 


aioe-= 





OUR JUDICIARY SYSTEM. 


An article concerning our judiciary system, taken from a Cam- 
den paper, has been copied in some of the papers of the state. 
From its general tenor one unacquainted with the facts would be 
likely to conclude that the judicial system of this state was in its 
practical workings far inferior to that of other states. It may be 
safely asserted that the reverse is the case; that there are few 
States in which causes are decided in courts of first instance and on 
appeal with less expense to suitors and with greater promptitude 
and ability. 

The subject of reconstituting some of our courts has, however, 
been much discussed for several years past, both in the Legislature 
and out of it, and it is likely that it will be considered again by the 
Legislature which meets this month. It will not be out of place, 
therefore, to consider what may and what may not be wisely ac- 
complished by legislation. 

The chief objections urged against our present system by the 
writer of the above article are (1) its expensiveness to the state (2) 
its expensiveness to suitors (3) the unnecessary multiplication of 
courts and court officers. 

The criminal law is at the present administered almost entirely 
by the courts of common pleas, which are county courts presided 
over in all the counties whose population is considerable by a law 
and two lay judges. These courts, or courts with similar powers, 
would have to be retained underany system. The cost of maintain- 
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ing them might be lessened a little by abolishing the lay judges, if 
that were thought advisable. But as these judges receive only 
small salaries the saving would not be great; otherwise the cost 
would be about the same, economy of administration depending 
necessarily upon the ability of the judge himself to check abuses 
and despatch the public business rapidly. 

So far as the civil courts are concerned I shall limit my remarks 
to the superior tribunal. For it is about these alone that any diffi- 
culty exists. 

The expense of maintaining these courts will be found principally 
to consist (1) in maintaining suitable court rooms and court houses ; 
(2) in providing court officials such as sheriffs, clerks, stenograph- 
ers and the like; (3) in the salaries of the judges ; (4) in the com- 
pensation of jurors. 

As to the first of these nobody will pretend we have too many 
court rooms, or that they are conducted on too magnificent a scale. 
As to the compensation of court officials they are chiefly paid by 
the fees of suitors, and until these fees become larger than at pres- 
ent, it will not be thought that they are in general overpaid. 
The stenographers are an exception to the rule that court officials 
are paid by fees, but under any judicial system they are a neces- 
sity. The amount of their compensation and the mode of its pay- 
ment are as easily regulated under our present one as under any 
other. The same remark will apply to the per diem allowance of 
jurors. 

Unless we wish to substitute weak and incapable judges (vastly 
the most expensive sort) for strong and able ones, we will not 
attempt to diminish their compensation. The only question on 
this score will be whether by improved methods we can diminish 
their number without impairing their efficiency and without allow- 
ing causes to accumulate on the dockets. Now, I do not believe 
that very much saving can be effected in this direction. If the 
Court of Chancery should be abolished the business of that court 
would, of course, go elsewhere. If transferred to .the Supreme 
Court additional judges would be required in that court for the 
dispatch of the new business. For the most crying evil of our 
present system is not that the Supreme Court judges have too 
little to do, but that they have so much to do at their circuits that 
they cannot give sufficient time to the consideration of cases in the 
Court of Appeals, of which they are members. 

If it be said that a separate court of appeals might be constituted, 
and so the Supreme Court judges be so far relieved as to be able 
to undertake the equity business, is it not manifest that on the 
score of expense, which is the only matter we are here considering, 
no saving would be effected, for, the salaries of the lay judges in 
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the present court being small, there would be merely the substitu- 
tion of a new court of appeals for the Court of Chancery. 

I do not myself believe that a change of system would result in 
any considerable saving of money to the state. The objection 
made on the ground of expense to suitors is equally untenable. 
The taxed costs of a litigated suit are, as a rule, inconsiderable, 1f 
we except stenographers’ and printers’ fees. These two items would 
not depend in the slightest degree upon the constitution of the 
court ; and so with respect to the employment of counsel, the ex- 
pense of making maps, surveys, procuring expert testimony, etc. 
It is these things which make litigation expensive, and no change 
of system or of procedure can effect any material alteration in them. 
Expert witnesses and counsel will charge just as much for their 
services under one system as under another, and so will surveyors 
and engineers, and the cost of taking the testimony of witnesses in 
distant states and countries will not be different. 

The fact of the matter is that while our present system is nota 
perfect one, it is yet one which has hitherto accomplished excel- 
lent results, and under it the decisions of our higher courts have 
become in point of authority second to none in the country. 

There is, however, another view of the matter. It is more than 
doubtful whether our courts would, as at present constituted, con- 
tinue to work as satisfactorily in the future as they have done in 
the past. 

For the last few years there has been a growing conviction that 
the Court of Errors and Appeals, composed of six laymen, nine 
judges of the Supreme Court and the Chancellor, can no longer do 
the work required of it. 

A strong objection is that the Chancellor and law judges are so 
much engaged in their own courts that they have not sufficient 
time to devote to the hearing and consideration of causes ip the 
appellate court. In a court of last resort this is an evil of the 
greatest magnitude. There, if anywhere, the suitor is entitled toa 
patient hearing, for by that court his rights are finally determined. 

Another objection is that it is too large and too heterogeneous for 
a judicial body. In New York, with a population six times as 
large as ours, the Court of Appeals is composed, I believe, of seven 
members, while ours has sixteen. There may be other objections, 
but they are not so serious, and I will not stop to consider them. 
For these reasons the great majority of persons who have given the 
matter attention has reached the conclusion that there should be 
an independent Court of Appeals, composed of not less than three 
and not more than five members. Opinions differ as to the num- 
ber, but I myself incline strongly to four. Ina purely appellate 
court a tie vote is equivalent to an affirmance, and this is as it 
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should be. There is then in every case a clear majority of judges 
on the side of the successful party. If the number be five and two 
vote to affirm. three to reverse, the unsuccessful party has as many 
judges on his side as the successful, one of whom, moreover, has 
the great advantage of having seen the witnesses. If, on the other 
hand, the appellate judges be four in number, it will require at 
least three to reverse. It seems to me, also, though I suppose on 
this, too, there is a difference of opinion, that there ought to be no 
chief justice. Some eminent counsel might be willing to sit ina 
court in which they were not even in appearance subordinate, 
where they would refuse to sit as puisne judges. ‘There is no ne- 
cessity fora chief justice. The judges can preside in rotation or 
as they might themselves arrange. 

So much for the Court of Appeals. The divergence of opinion 
on the subject of having separate courts of law and equity is much 
wider. Under our present system equity law is administered by a 
chancellor and two vice-chancellors, with advisory masters acting 
as occasional judges, when the business of the court requires it. 
The ‘‘law”’ on the other hand is administered by the nine judges 
of the Supreme Court. This system has its merits. It maintains 
a subdivision of labor and enables judges to acquire special famil- 
iarity with their peculiar departments. 

There is, moreover, this distinguishing feature between the two 
courts. Equity cases are tried before a judge, while common law 
cases are tried before a judge and jury. Under any system which 
preserves trial by jury this will create an essential difference. 

It is, indeed, possible for a judge to try jury cases, but it is im- 
possible for a jury to try most equity matters. The administration 
of trusts, for instance, extending, perhaps, over years, could never 
be supervised by a jury which in its very nature is a transitory 
body fitted only to pass upon a simple issue of disputed fact. 

There is another and most important consideration. We have 
lived for nearly two hundred years in a community which has 
moulded its jurisprudence on the distinction between law and equity. 
In other states like New England States and Pennsylvania it has 
been otherwise. To fuse law and equity into one mass would 
result in endless confusion and uncertainty. Still the existence of 
two separate systems of procedure has for a long time seemed to 
me a defect. Why in this state should two be required when in 
our sister state of New York, with its greater population, one is 
found sufficient? 

There is another‘evil arising out of a complete separation of the 
courts. Suitors are not infrequently obliged to have recourse to 
two suits, one ina common law court and one in an equity court 
to obtain complete relief. This isa hardship. It seems absurd for 
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a court of superior jurisdiction to say to a defendant, it is true you 
have a complete defense to this action, but nevertheless I must de- 
cide against you and if you want to get what the justice of this 
state will undoubtedly give you, you must go elsewhere. 

These different considerations clearly indicate the proper course 
to be pursued. Preserve so much of the old system as is entwined 
in our institutions and is beneficial, and discard only the injurious. 

This can be done, I confidently assert, without injurious disturb- 
ance to our system of jurisprudence in some such way as this: 
Consolidate the Court of Chancery and the Supreme Court. Let 
all actions now brought in either court, be brought in the consoli- 
dated court. Let there be twodivisions of this court—the Judges 
themselves assigning their members to one division or the other as 
may be thought best. 

Invest these judges with the constitutional power to make rules 
of practice and procedure. and let them evolve out of our present 
system a new one suited to all actions legal and equitable and at 
once simple and comprehensive. 

The number of judges required for this consolidated court would 
of course be proportionate to the business; some of the present 
judges would doubtless go into the Court of Appeals. The others 
would, with a more equitable division of labor, be doubtless able 
to do the work satisfactorily without assistance. 

I cannot but think that this change would be of lasting benefit 
to the State-and it would be all the more beneficial because it would 
be a reform growing naturally out of past conditions. It would 
preserve the good in our system and discard only the evil. We 
would still retain our present excellent bench which would be rend- 
ered more efficient. Of course a constitutional amendment would 
be necessary, but, with any degree of unaminity on the part of these 
who would be chiefly affected by the change, it could not be diffi- 
cult to recommend it to the favorable consideration of the legisla- 
ture. F. W. S. 





MISCELLANY. 


MISCELLANY. 


THE NEW CAPITOL. 


It is almost four years since the front build- 
ing of the Capitol was partially destroyed by 
fire and the records which so narrowly es- 
caped were removed to temporary quarters. 
The Legislature appointed Commissioners 
and directed them to restore the building, 
preserving as nearly as possible its external 
form, at a cost of not more than fifty thou- 
sand dollars. The Commissioners were the 
State Officers who are generally considered 
**the Government,”’ during the recess of the 
Legislature, and they having received the 
opinion of builders that the old building must 
be torn down, caused plans to be made for a 
new one of “‘ the same external form ” as the 
old one but much larger and costing two 
hundred and fifty thousand dollars. They 
made contracts and began the building and 
then asked and obtained from the next Legis- 
lature the amount they had pledged the State 
to pay. The new building is now nearly 
finished and the officers of the State and of 
the Courts will soon be established in quar- 
ters befitting their dignity and which will 
insure the safety of the records from loss. by 
fire. 

It is well that the old building was torn 
down and a larger and fire proof structure 
put up, but it is to be regretted that the 
Commissioners felt bound to keep to the let- 
ter of the law as to the external form while 
they were flagrantly violating the spirit of it. 
The old fashioned architecture of the plain 


old building was good, but the imitation of 


it in Ohio free stone and polished columns is 
not satisfactory. 

The imitation if made at all should have 
followed the old work in its simplicity. The 
new work is too elaborate and pretentious. 
It is nothing but a part of an old building 
after all and it should not have been made so 
offensively superior in its style and express- 
ion. It should have been but another wing 
of the rambling and picturesque group of 
buildings of which it formed a part. It was 
not easy to get this effect but it is a pity that 
it was not found. 


SUPREME COURT DECISIONS AT 
THE NOVEMBER TERM. 


We published last month notes of the opin- 
ions which were read at the beginning of the 
term, but they were necessarily short and in- 
complete. Some of them have since been 
published in the Atlantic Reporter, and we 
will for convenience give a list of those that 
have appeared. They are Eatontown v. 
Board of Assessors, 15 Atl. Rep, (Dec. 5) p. 
830; State (Gage. pros.) v. Clark, Ibid. 831; 
Thompson v. Penna. R. R. Co. (Damages to 
land from lawful use of railroad) Ibid. 833; 
Schlemmer v. State, (Homicide—Mental 
condition of accused as a part of the Res ges- 
tae,) Ibid. 836; Mahrhof Bros. Brick Mfg. 
Co. v. D. L. & W. R. R. Co., (Nuisance— 
Locus in gquo—Venue), 16 Atl. Rep. 12; Mc- 
Coy v. Boyle (Elections—Recount,) Ibid. 15; 
State (Ackerson Pros.) v. Washer, Coll. (Tax 
on farm in two townships) Ibid. 49; Seabury 
& Johnson v. Bolles, (Evidence of Partner- 
ship, Test of Ditto) Ibid. 54; State v. Apple- 
gate, (Township Election, Tie vote,) Ibid. 58. 

There was a mistake in our report of Sea- 
bury & Johnson v. Bolles, which misrepre- 
sented the charge of Judge Henry in the 
Court below. He charged the jury not that 
it was their duty to find for the defendant 
but that if they believed certain evidence it 
was their duty to find forthe defendant. The 
Supreme Court held that this was error and 
that the effect of this evidence on the fact of 
parternership ought to have been left to the 
jury. 

State (Brown, pros.) v. Boden, (Township 
Election—Tie Vote) Ibid. 58; State, Shumar 
v. Applegate, (Mandamus to County Auditor, 
Fees of the Justice of the Peace,) Ibid. 59; 
State, Hegeman, pros. v. Passaic, (Assess- 
ments for improvements, ) Ibid. 62. 





CONTESTED ELECTION. THE CASE 
OF THE ESSEX REGISTER. 


An application was made by Elvin W. 
Crane, Esq. in behalf of Jacob C. Haussling 
for areview of the return of the canvassers 
of Essex County by which Richard E, Cogan 
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was declared elected Register of Essex county 
by a majority of twenty five votes. The ap 
plication was made under section 101 of the 
election laws and the petition alleged that 
the canvassers had accepted returns in which 
the vote for Register was more than the whole 
number of votes cast instead of another in 
which they were the same; that votes had 
been cast for Haussling which were counted 
for Cogan; that legal votes cast were re- 
jected. That the count had been kept by a 
system of debitsand credits by which errors 
were caused. That there were mistakes in 
the count owing to scratches and ‘‘ pasters”’ 
not having been noticed and that by all these 
errors the result of the election was changed, 

A motion was made by Mr. Chandler W. 
Riker, on behalf of Mr. Cogan, to dismiss the 
petition and to strike out certain parts of it. 
Judge Depue after hearing argument and 
taking time to consider, decided that the pe- 
tition was insufficient because under the act 
relating to this election with respect to all 
the grounds upon which a review might be 
granted except those personal to the candi 
date, the error must be sufficient to change 
the result and that in this case none of the 
errors alleged were sufficient to make a dif* 
ference in the result. He also decided that 
the affidavit to the petition must be verified in 
such a way as to furnish legal proof of the 
particulars required by the statute to be set 
forth in the petition. He referred on both 
points to the opinion of Judge Parker in 
Borrough v. Branning,g N. J., L. J. 110, 
We will publish next month a full report of 
Judge Depue’s opinion. 


LEGAL DEBATING SOCIETY. 


A short time ago a number of fhe younger 
mwnembers of the Bar and law students met in 
the office of Messrs. Depue and Parker and 
formed a debating club known as the “ Junior 
Legal Society.” They unanimously elected 
Robert H. McCarter, Esq., their president, 
and Mr. J. Albert McGown their clerk. The 
Board of Directors consists of those officers 
ex officio, and Messrs. W. Bradford Smith, 
Sherrerd Depue and Frederic R. Pilch. 
Meetings are held every alternate Monday 
evening in the law library. This society has 
begun under happy auspices, and we do not 


doubt but that the members will make ita 
glorious success. One or two debates have 
already taken place, and they have shown 
that in talent and ability the society is in the 
first rank. We wish it all prosperity. 





Mr. Justice FIeLp’s long experience 
teaches him to stand firm on his demand for 
strict proof. The prosecuting person (we 
use this unusual expression because we are 
unable otherwise to avoid the dangers of beg- 
ging the question) in a case before his lord- 
ship at Chelmsford was set forth as “* Eliza» 
beth Mead,” and described in the official 
calendar as ‘‘ the prisoner’s wife.” She was 
not present in court, however, and Mr. Jus- 
tice Field found himself, in consequence, in 
a quandary, for there was no legal proof, he 
held, that the said Elizabeth was a woman. 
The learned Judge, strong in analogical reas- 
oning, bethought himself of a gentlemen he 
had known who had borne the feminine 
name of Anne; and, no doubt, there 
thronged upon his historical mind the great 
admiral, Anne Hilarion Tourville; the great 
painter, Anne Louis Girodet, and the great 
constable of France, Anne de Montmorency 
—all men. The Marias are beyond enumer- 
ation, even by selection. Then, there are 
converse examples—George especially. How 
then, was Mr. Justice Field to know that 
“‘ Elizabeth ’? Mead was a mere woman ?— 
Pump Court. 





BRAINS VS. CHEEK. 


An attorney-at-law 
Had considerable jaw, 
And a nerve uncompared for brass and for cheek ; 
In his looks he was raw, 
In his brain he’d a flaw, 
Yet a counsellor’s parchment he wanted last week. 


With an innocent smile 
He thought to beguile 
The judges who sat in legal array ; 
His swaggering style, 
As he sailed up the aisle, 
Put the counsellors present in nervous dismay. 


When a question or two 
Was asked, he looked blue, 
And he stuttered and stammered and often would 
squirm ; 
So he said, “ Won’t that do? 
I’m in law knowledge new,” 
But the judges all told him, “ We'll see you next 
term.” 
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CONTENTS OF EXCHANGES. 


The American Law Register, November, 
1888, Vol. 27. Ne. 11, D. B. Canfield 
& Co , Philadelphia, Pa. 


Illegal issue and over issue of capital stock, 
by Lewis Putzel. State v. Ryan. Protection 
of drunkard, with note by William H. Bur- 
nett. Hunckle v. Voneiff. Privilege of 
witness to cast a grossly slanderous reflection 
in response to a question, with note by E. G. 
Miller, Jr. Butler v. Elyton Land Co., et 
al. Inheritance from a bastard, with note 
as to state legislation, etc,, by Henry Budd. 
Asher v. Hate, of Texas. Drummer’s Tax 
unconstitutional, etc. 

The Criminal Law Magazine, November, 
1888. Vol.8. No 6, Frederick D. Linn 
& Co., Jersey City, N. J. 

The Theory of Culpability, (concluded), 
by J. T. Ringgold. 

Columbia Law Times, December, 1888 
49th street and Madison ave., New York 
City. 

Remedial Legislation, by Douglas Board- 
man. Legal Education at Cambridge, by 
by G. Glover Alexander 
Harvard Law Review, Deeember, 

Vol. 2. No. 5. 

The Watuppa Pond Cases, by Samuel D. 
Warren, Jr. and Louis D. Branders. Statu- 
tory Changes in Employer’s Liability, by 
Marland C. Hobbs. 

The Albany Law Journal. Weed, Parsons 
&Co. Albany, N. Y. December, 1888. 
Drinks and Drinking, Dec. 1. Iconoclasm 

and Whitewash, by I. B , Dec. 15th. Defec- 

tive General Assignments, by W F. Elliott» 

Dec. 22d. Indemnitor, how far bound by 

Judgment against third person, by Guy C+ 

H. Corliss. 

The Central Law Journal, W. H. Steven- 
son, St, Louis, December 1888. 

Statutory requisites of a Summons, by J. 
R. Berryman, Nov. 30th. 
ments, Dec. 2d. A mortgagee in possession 
of chattel property before condition broken 
and without express agreement, by M. C, 
Phillips, Dec. 7th. The civil liability of 
physicians for malpractice, by A. J. Vinje, 
Dec. 13th Perpetuating testimony, notice 
and publication. 


The Virginia Law Journal, December, 
1888. Richmond, Va. 


1888. 


Foreign Judg- 


MISCELLANY. 3 


Speedy litigation abolishing the rule of 

“ Fellow Servants.” 

Chicago Law Journal. Mr. J. C. Lamb, 
who has edited the journal for six years, 
retires, and will be followed by Mr. Philip 
B, Sheild. November~December, 1888. 
(First issue under new management.) 
American Law Publishing Co. ,Chicago, Hl. 
Prohibition v, Inter-State Commerce, by 

John Gibbons, 





When Henry R. Smith, of San Francisco, 
died, he left a will in which he directed that 
his son should be taught Chinese and the 
cost defrayed out of the estate. The young 
man is still pegging away at the language, 
and the widow has appealed to the courts to 
remnant of the 


save the unconsumed 


property. 





BOOK NOTICES. 


AMERICAN LAW SERIES—SMITH’sS LEADING 
CasEs.—Ninth American from the Ninth 
English Edition ‘‘ with elaborate Ameri- 
can notes to date, by the distinguished 
authors named in the publishers’ preface.” 
In three volumes. Vol. II. Boston: 
Charles H. Edson & Co., 1888. 


We have already spoken of the first vol- 
ume of this series. We need only say here, 
that so far as the American notes are con- 
cerned, this is an entirely new work. The 
familiar notes of Hare and Wallace are not 
here. New notes have been written ora 
new plan better adapted to the enormons 
increase in the number of decisions, The 
present notes take the subject of the principal 
case and analyze it, and state the existing 
law shortly, with reference to the most im- 
The American notes being 
the distinguishing feature of the edition, are 
very properly printed in large type, and the 
divisions are marked with black-faced type, 
so as greatly to faciliiate the finding of any 
one point. The publishers are entitled to 
great credit for the excellence of the paper 
and printing in all these volumes of this 
cheap series. 


DIGEST OF INSURANCE CASES, embracing 
the Decisions of the Supreme and Circuit 
Courts of the United States, of the Su- 
preme and Appellate Courts of the Various 
States and Foreign Countries upon dis- 
puted pvints in Fire, Life, Marine, Acci- 
dent and Assessment Insurance, and affect- 
ing Fraternal Benefit Orders, with Refer- 


portant cases. 





THE NEW JERSEY LAW JOURNAL. ) \ 


ences to the Annotated Cases in Law Jour- 

nals. For the year ending October 31, 

1888. By John A. Finch. Indianapolis: 

The Rough Notes Company, Publishers, 

1888, pp. 131. 

This book gathers together in one volume, 
the monthly digests of insurance cases which 
have appeared in an insurance paper called 
Rough Notes. It contains also an index and 
a table of cases. The notes of the cases are 
arranged under the various kinds of insur- 
ance and the key to them is in the index. 
It is a useful book for reference to the latest 
cases in insurance. 

A TABLE OF CASES AND INDEX TO THE NOTES 
in the 160 volumes of American Decisions 
and American Reports, together with a 
brief enumeration of the cases re-reported 
therein of each of the various titles of the 
law. San Francisco: Bancroft-Whitney 
Company, 1888. 

This table of cases will enable any one to 
find out whether any case referred to by 
the name of a state report is within his reach 
in these two series, which are more readily 
accessible. The index to monographic notes 
gives reference to discussions and authorities 
on a great variety of subjects. It is very 
justly called a key to a mine of wealth. 
REPORT OF CASES adjudged and determined 

in the Court of Chancery of the State of 

New York. Complete Edition, copiously 

annotated. By Robert Desty. Book III. 

Containing Pargis’ Chancery Reports, 

Vols. 3, 4,5 and 6. The Lawyer’s Co op. 

Publ. Co., Rochester, New York, 1888. 

It is a good thing in these days of the 
fusion of law and equity, when many lawyers 
are likely never to learn what equity really 
is, to have this old set of standard equity 


“~~ 


reports reprinted in cheap form and distrib- 
uted over the country, with good notes refer. 
ring to later cases. These Chancery reports 
of New York are a sort of common heritage 
of the whole country, and it is well to have 
them multiplied, and at the same time made 
much more valuable by the notes, showing 
how these cases have been woven into the 
whole texture of our national jurisprudence. 
LAw OF LANDLORD AND TENANT, A TREA- 
TISE ON THE, with special reference to The 
American Law. By ZH. L. Gear, of the 
San Francisco Bar. San Francisco: Ban- 
croft-Whitney Co., 1888. 


There certainly can be no complaint that 
this work has not been thoroughly and care- 
fully prepared, and like the other volumes of 
the “‘ pony series,” it embraces a great deal 
within a small space. The law is stated in 
brief aud concise propositions; all the im- 
portant cases in support of each are cited. 
The industry of the author has been very 
great, and his work promises to be of much 
value to the busy practitioner. 


_A MANUAL OF THE LAW OF WILLS, as de- 


termined by the Leading Courts of Eng- 
land and the United States. By Charles 
Fisk Beach, ]1., of the New York Bar. 
Assisted by Edwin A. Pratt, of the Louis- 
ville Bar. San Francisco: Bancroft—Whit- 
ney Co., 1888. 


Practitioners’ Series, pp 602. We will 
examine and review this book next month. 





The first steel pens were all made with fine 
points. In addition to these they are now 
made with blunt, broad and turned-up points. 
Esterbrook makes them all in great variety. 
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